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                                CLEARER COPY OF EXHIBIT A FOLLOWS THIS PAGE
                       
                      TO COMPENSATE FOR COURT SCAN WHICH IS HARDER TO SEE.





United States District Court 
Eastern District of Michigan 

 
Dean R. Kibbe,  
 
 Plaintiff, 
 
v.  
 
 
United States of America, et al., 
 
 Defendant. 

 
 
 
Civil No. 17-12288 
 
Honorable Victoria A. Roberts  
Mag. Judge Stephanie Dawkins Davis 
 

 

Defendant’s Response to Plaintiff’s Motion for “Perpetual 
Mandatory Injunction,” (Dkt. 12) 

 
 
 In plaintiff’s motion, he asks the Court to enter an order preventing the DEA 

from enforcing federal narcotics laws so that he can consume marijuana while he 

prepares his response to defendant’s motion for summary judgment and asks the 

Court to compel the U.S. Department of Veterans Affairs (VA) to assist him in 

obtaining and purchasing marijuana.  (See Dkt. 12).  Defendant respectfully 

requests that the Court deny plaintiff’s motion because plaintiff has not established 

this Court’s jurisdiction for such relief and because plaintiff’s consumption of self-

prescribed, unregulated narcotics while preparing a legal brief is unlikely to result 

in a useful discussion of the issues.   
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A.  Plaintiff Has Not Established Jurisdiction for the Relief Sought 

 “It is axiomatic that the United States may not be sued without its consent 

and that the existence of consent is a prerequisite for jurisdiction.”  Munaco v. 

United States, 522 F.3d 651, 652–53 (6th Cir. 2008) (quoting United States v. 

Mitchell, 463 U.S. 206, 212 (1983)).  Sovereign immunity “extends to agencies of 

the United States” or “federal officers [acting] in their official capacities.”  Muniz-

Muniz v. U.S. Border Patrol, 741 F.3d 668, 671 (6th Cir. 2013); Whittle v. United 

States, 7 F.3d 1259, 1262 (6th Cir. 1993).  

 Plaintiff has filed this suit under the Freedom of Information Act challenging 

the sufficiency of the U.S. Marine Corps’ response to his request for records.  (Dkt. 

1).  The Freedom of Information Act (FOIA or the Act) waives the sovereign 

immunity of federal agencies by authorizing federal courts to “enjoin the agency 

from withholding agency records and to order the production of any agency 

records improperly withheld from the complainant,” upon a showing that the 

agency improperly withheld such.  See 5 U.S.C. § 552(a)(4)(B); see also United 

States Department of Justice v. Tax Analysts, 492 U.S. 136, 142 (1989).   

 However, FOIA does not waive any federal agency’s immunity from 

attempts to enjoin it from enforcing federal criminal statutes.  See, e.g., 5 U.S.C. 

§ 552.  Accordingly, plaintiff may not use a suit under FOIA as a vehicle for 

attacking the government’s enforcement of federal drug laws.   
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B.  The Agencies Plaintiff Seeks to Enjoin are Not Parties to this Suit  

 In plaintiff’s motion, he attempts to enjoin the DEA from enforcing federal 

drug laws and seeks to compel the Department of Veterans Affairs to protect his 

“right to medical pot, and assume all costs and other burdens.”  (Dkt. 12, Pl. Mot. 

for Injunction, PgID 128, 131). However, because these agencies are not a party to 

this suit, plaintiff has not established this Court’s jurisdiction to enter an order 

governing those agencies.   

 Plaintiff has captioned his case against the “United States, et al.”  (Dkt. 1).  

However, as explained in defendant’s motion for summary judgment, (Dkt. 9, 

PgID 100 n.1), the proper defendant under FOIA is the agency responsible for 

responding to the FOIA request, not the United States.  See 5 U.S.C. 

§ 552(a)(4)(B); 5 U.S.C. § 552(f); Peralta v. United States Attorney’s Office, 69 

F.Supp.2d 21, 31 (D.D.C. 1999).   

 Plaintiff submitted the relevant FOIA request to the U.S. Marine Corps; 

therefore, the Marine Corps is the only federal agency that is properly a party to 

this case.  Plaintiff’s choice of caption does not establish personal jurisdiction over 

every federal agency, expand the reach of FOIA, or waive the sovereign immunity 

of other federal agencies, such as the DEA or the VA.     
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C.  Plaintiff’s Requested Relief is Contrary to Law  

 Plaintiff’s motion seeks permission to import and consume marijuana and 

asks the Court to compel the VA to bear the costs.  (Dkt. 12, Pl. Mot. for 

Injunction, PgID 128, 131).  The DEA has a statutory obligation to enforce laws 

prohibiting the consumption, possession, and importation of marijuana.  21 U.S.C. 

§§ 802(6), (16), 812(c)(10), 841(a)(1), (b)(1)(A)(vii), 844(a), 952 (importing).  

Similarly, the U.S. Department of Veterans Affairs is required to follow all federal 

laws including those regarding marijuana.  38 C.F.R. § 48.610.  Because the Food 

and Drug Administration classifies marijuana as Schedule I, 21 C.F.R. § 1308.11, 

the VA is prohibited by law from assisting veterans in obtaining marijuana.  

Accordingly, plaintiff’s requested relief is prohibited by federal law.  

D.  Plaintiff’s Requested Relief is Unlikely to be Effective  

 Plaintiff suggests that consuming unregulated narcotics will assist him in 

responding to defendant’s motion for summary judgment.  (Dkt. 12).  Plaintiff 

admittedly suffers from severe PTSD, (Dkt. 12, Pl. Mot. for Injunction, PgID 138), 

and, in his filings, exhibits significant paranoid and delusional tendencies.  (See, 

e.g., Dkt. 1, Compl.); (Dkt. 12, Mot. for Injunction).  Accordingly, it is likely 

unwise to facilitate plaintiff’s self-medication for a variety of reasons, but, at the 

very least, because such conduct is unlikely to benefit plaintiff’s legal reasoning 

and writing skills.  
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Conclusion 

 Defendant respectfully requests that plaintiff’s motion for “perpetual 

mandatory injunction” be denied because the relevant federal agencies are immune 

from plaintiff’s claims, the relevant agencies are not parties to this case, and 

plaintiff’s requested relief is contrary to federal law.  

 
Respectfully submitted, 

Daniel L. Lemisch 
Acting United States Attorney 
 
/s/ Zak Toomey  
Zak Toomey (MO61618) 
Assistant United States Attorney 
211 W. Fort Street, Suite 2001 
Detroit, Michigan 48226 
(313) 226-9617 
Zak.Toomey@usdoj.gov  

Dated: December 8, 2017 
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Certification of Service 

I hereby certify that on December 8, 2017, I electronically filed the 

foregoing paper with the Clerk of the Court using the ECF system. 

 I further certify that I have mailed by U.S. mail the paper to: 

Dean R. Kibbe 
1223 Union Street 
Port Huron, MI  48060 
 

/s/ Zak Toomey  
Zak Toomey (MO61618) 
Assistant United States Attorney 
211 W. Fort Street, Suite 2001 
Detroit, Michigan  48226 
(313) 226-9617 
zak.toomey@usdoj.gov 
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